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ACTS AMENDMENT (ADVANCE HEALTH CARE PLANNING) BILL 2006 
Second Reading 

Resumed from 16 August. 

MR R.F. JOHNSON (Hillarys) [11.51 am]:  In making my comments on this bill, I truly will be as brief as I 
possibly can.  I preface my comments on this bill by saying that there is a difference between a conscience vote 
and a free vote.  In this instance, I believe that what members on both sides of the chamber have been given is a 
free vote as opposed to a conscience vote.  It is important to recognise that there is a difference.  In a conscience 
vote, we express our views according to our conscience.  In a free vote, we express what we believe is the 
majority view of the people in our electorate.  A good example is capital punishment.  The majority of the people 
in my electorate support capital punishment.  Therefore, if I had a free vote on the introduction of capital 
punishment, I would vote along those lines.  However, if I had a conscience vote on the introduction of capital 
punishment and I was personally opposed to capital punishment, then, even though the majority of the people in 
my electorate support capital punishment, I would vote against the introduction of capital punishment.  This bill 
deals with a very important issue.  That issue is life and death.  Therefore, it is appropriate that the vote on this 
bill be a free vote.  A free vote is a great democratic principle, because it allows members to do the job they are 
elected to do; that is, represent the majority view of the people in their electorate.  I believe that is the right thing 
to do in this case. 

Mr J.B. D’Orazio:  Is that what you thought when you sat on this side of the house?   

Mr R.F. JOHNSON:  When I had the opportunity, member for Ballajura, I always voted on the basis of either a 
free vote or a conscience vote.  It was nearly always a free vote.  I did that when I was on that side of the house.  
In fact, in the abortion debate I voted with some of the member’s colleagues. 

Several members interjected. 

Mr R.F. JOHNSON:  Okay, but we on this side of the house have the opportunity, as members of the Liberal 
Party, to cross the floor if we are opposed to a certain issue.  That is very different from the position of members 
on the other side of the house, because they are governed by a caucus ruling, and that is it.  If members on the 
other side of the house do not agree to be bound by that ruling, their preselections will be in danger, and their 
futures as potential ministers will also be in danger.  We should all act as individuals.  However, I do not think I 
have ever seen any member on the other side of the house cross the floor.  The only exception was the then 
Independent member for Pilbara when he crossed the floor and voted with us on an issue. 

Mr A.D. McRae interjected. 

Mr R.F. JOHNSON:  The member for Riverton and now Minister for Disability Services crossed the floor 
because he made a goof!  His reward for making that goof was that he is now a minister! 

Mr A.D. McRae interjected. 

Mr R.F. JOHNSON:  The minister is calling me a fool!  He was a fool to call for a division and not realise that 
a member who calls for a division has to vote with the other side of the house!  The member for Riverton is now 
a minister in charge of a most important portfolio!  Goodness gracious!  That shows the depths to which the 
Labor Party is willing to sink!   

I return to the bill.  This is an important bill, because it deals with life and death.  I agree with the many speakers 
who have criticised the bill and said that it is a sloppy bill.  I am sorry, Minister for Health, but it is a sloppy bill.  
I think in the minister’s heart of hearts he would acknowledge that.  That is why I believe the minister has agreed 
to take the bill away at the end of the second reading stage and consider all the comments that members have 
made.  I am confident the minister will come back to this chamber with some amendments of his own.  I am sure 
he will. 

Mr J.A. McGinty:  I certainly intend to take into account all the views that have been expressed.   

Mr R.F. JOHNSON:  I would lay London to a brick, being a Pom, that the minister will come back with some 
amendments.  That is great.  I do not have a problem with that, because it means the minister is listening to the 
heartfelt beliefs and thoughts of members in this chamber.  That is most important.  I commend the minister for 
his willingness to take the bill away and read the comments of members, and perhaps come back with some 
amendments.  During consideration in detail the minister may also be forced to accept some amendments that are 
not ones that he has brought forward.  I hope the minister will do that with an open mind and an open heart, 
because the concepts contained in this bill are very serious and thought-provoking.  
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Because members will be given a free vote on this bill, that gives me the opportunity to vote according to not 
only my opinion but also the opinion of those people in my electorate who have contacted me on this bill.  Only 
a handful of people have contacted me on this bill.  The numbers are probably equal on both sides.  Many of 
those people are Catholic and have very strong beliefs about life and death.  Some of the people who have 
contacted me believe that if they are ever in a position in which they are terminally ill and suffering enormous 
pain, or end up in a vegetative state, they would like to have the right to make the decision to slip away quietly 
and meet their ancestors.  That is their true and honest belief.  Some people have expressed concern that this bill 
may encourage the children of elderly people who are terminally ill and not able to make decisions for 
themselves, but who have made a living will, to ask the medical professionals to assist in ending their lives so 
that they can die peacefully and without pain.  It has also been said that some of those children may just be 
waiting to get their hands on their parents’ money.  While I am on that subject, I have tried to make a difference 
in my life.  I have given my children most of my money, in an attempt to ensure that they will keep me alive for 
as long as possible.  It may not work, though!  It is a very clever person who can die with half a crown in his 
pocket.  That is what my father taught me, and that is the way he went.  I encouraged my parents to spend all 
their money while they were alive rather than leave it to me and my two brothers.  We wanted them to enjoy the 
twilight years of their life.  We assured them that if they lived for so long that they had spent every penny and 
did not have even half a crown in their pockets, we would help them to get through the remainder of their years.  
I think that is important.  Families are indeed very important when we consider this issue.   
One of my colleagues in the other place, Hon Helen Morton, who is the Liberal Party’s spokesperson on mental 
health issues, has alerted me to some of the problems that may arise in this bill.  One matter which she has 
brought to my attention and which gives rise to some concern is what is sometimes called masked depression.  I 
am told that thousands of people suffer from masked depression.  No member in this chamber would know that 
he or she is suffering from it.  Very often nobody in a person’s family would know that a person was suffering 
from it.  We know when people are visibly suffering from depression.  They can be helped to get medication, 
counselling and whatever else is needed to try to get them back into a normal way of life.  If somebody is 
suffering from masked depression, we will not know. 

What worries me is that somebody who suffers from this illness, which is not necessarily a perpetual illness but 
one that comes and goes, might make a living will that states that if he were in a comatose state, he would not 
want to be revived.  In such a state of severe masked depression he might try to take his own life, because that is 
what he wishes to do at the time, but be caught in time and taken to hospital.  He might have with him a living 
will document that states that he does not want to be resuscitated or revived.  My worry is whether that would 
influence the doctors and the medical team, who would usually try to assist people to make sure they come back 
from the brink of death and try to ensure that they get back onto an even keel to live their life.  That issue needs 
to be addressed seriously.  What should the medical professionals do?  Should they take note of the living will 
that has been made by somebody who is not suffering from a terminal illness or do they make a decision based 
on their assessment of the merits of the case and say that although the person has a living will in his pocket, they 
will still try to revive him?  I hope that they would try to revive him.  I believe that many people who attempt to 
commit suicide can be helped.  Unless they jump off a 12-storey building or throw themselves in front of a train, 
which I find horrific, the chances are they may not be 100 per cent certain in their minds that they want to finish 
their life.  This is a serious issue and one that the Minister for Health must address to give masked depression 
sufferers every opportunity to be treated so that they may live a normal life again. 

From a personal perspective, I am of the view - myself, Rob Johnson, member for Hillarys, entrepreneur, 
wonderful bloke and all the rest of it - that if I get to the stage at which I am completely incapacitated and am 
described as being in a vegetative state -  

Mr M.P. Whitely:  Worse than you are now? 

Mr R.F. JOHNSON:  I accept that some members opposite might say that I have reached that stage already. 

Ms A.J.G. MacTiernan:  You are only at the artichoke stage. 

Mr R.F. JOHNSON:  That is most unkind and most uncharitable of the Minister for Planning and 
Infrastructure.  Let me be serious.  If I get to that stage - 

Ms A.J.G. MacTiernan:  Do you want me to volunteer? 

Mr R.F. JOHNSON:  I think there would be a queue of members from the other side to do that just to stop me 
speaking. 

Mr M.P. Whitely:  There would probably be a couple from your side as well. 

Mr R.F. JOHNSON:  I am sure not!  I will be serious because this is a serious issue.  Members know that I do 
not mind a joke, but I am serious about this issue.  If I got to the stage at which I had a terminal illness for which 
there was no known cure, and I was in enormous pain and was unable to make further decisions, or I got to a 
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stage at which I would be classed as being in - an unfortunate description - a vegetative state, I would sooner not 
receive any further treatment.  I would sooner slip away as peacefully and painlessly as possible and go to meet 
my ancestors.  I am not afraid of death, nor was my mother ever afraid of death.  My mother suffered for three 
long years.  She had such massive strokes that she was unable to do anything for herself.  My mother had told 
me many times before she got to that stage that she never wanted to be in that condition.  She was never afraid of 
death because she was a Christian.  She knew that no-one could have assisted her in that situation.  I certainly 
could not have assisted her, but I saw her pain and trauma; never mind the pain of family members who had to 
witness a truly loved person in that condition, dying a very slow death.  Because of the medical assistance given 
to her, it took three years.  My mother would never have wanted that.  When she eventually passed away, it was 
a blessed relief for her, because my mother was a very proud woman who would not have wanted to be in that 
position. 

Many difficult issues could arise with this bill.  There is also the question of somebody having a serious accident.  
If a person has a living will indicating that he does not want any medical assistance if there is very little hope of 
recovery or he is in a coma, what should the medical professionals do?  My wish is that they would try to 
resuscitate him and keep him alive, because there is always light at the end of the tunnel and the hope, wish and 
desire that a person will get better someday and that a miracle cure will be found.  Although I will support the 
second reading of this bill, I reserve my right to vote on the third reading, depending on the amendments that are 
put forward. 

MR G. WOODHAMS (Greenough) [12.07 pm]:  I will be reasonably brief.  I appreciate your assistance, 
Mr Acting Speaker (Dr S.C. Thomas), with my duties in the Parliament.  Before the bill came before the house, I 
was ignorant of all the implications that a living will might entail.  I am grateful to members on both sides of the 
house for an informative discussion.  I say “discussion” and not “debate”, because there have not been the usual 
circumstances of adversarial debate with which we quite often preoccupy ourselves in this Parliament.  It has 
been informative to hear the thoughts, points of view and information provided by members on both sides of the 
house.  It has certainly informed me.  I also appreciate the opportunity for a conscience vote.  Members bring 
with them the many different qualities of their personal lives, whether they be religious, moral, philosophical, 
political or whatever.  A conscience vote is certainly appropriate when discussing living wills. 

As have many members of Parliament, I have received very little feedback on living wills from my electorate.  I 
have received a couple of letters and, in fact, an e-mail this morning.  The e-mail was from someone who is 
savvy enough to realise that we are discussing it in Parliament.  However, I have not received an overwhelming 
amount of feedback from my electorate.  My impression is that many members of the general public believe that 
this is a euthanasia bill.  I certainly do not believe that and I know it is not the intent of the Minister for Health. 

Mr J.A. McGinty:  I have certainly been at pains to explain to people that it does not give anyone the right to 
take positive steps to end a life of a human being, which is what euthanasia is. 

Mr G. WOODHAMS:  I appreciate that.  What concerns me is how the media react to discussions such as the 
one we are having.  I am concerned at what the media highlight as their agenda for a living will.  I hope that this 
discussion will emphasise that this is not euthanasia legislation by another name.  One of the things that strikes 
me personally about a living will is why would I want to have one.  I had not given a great deal of thought to 
why I would want a living will.  I presume that, like most of my family, I will live until my 70s or 80s and 
peacefully pass away.  I am still trying to grasp why I would want a living will and for whom I would make it 
out.  Who, in a sense, would I be looking after?  Would I expect it to be something my daughter would carry 
with her?  Would it be something I hope my wife would understand?  The answer is yes to both those questions.  
I hope they would understand it.  Despite all the information I have been provided with, I am still not quite sure 
that I would know what to put in my living will.  That is not to say that I am not supportive of the intent of this 
legislation - I do support it.  However, I do not know what advice I would seek.  I do not know who would 
advise me on the best way of putting together a living will.  It would no doubt be the same sort of advice I sought 
for my last will and testament.   

Other issues that have occurred to me might be questions that I will reserve for the third reading debate.  
However, I am curious about when the guardians of this living will would access it.  At what point would they be 
given the right to enact it?  The word “right” reminds me of some of the legal ramifications that are attached to 
such a document and about which I have the greatest concerns.  What does it enable a guardian or family 
members to do?  If it is not a legally binding document, what is the impact of my living will if someone can 
dispute it at some stage?  Given that there is no compulsion for members to make out a living will - I am not 
looking for a show of hands - I wonder how many of us would contemplate making out a living will.  I am 
working on the presumption that the bill will be passed.  I think the community believes that a document such as 
this should be available to it.  However, I am concerned about the legal implications attached to such a 
document.  The other concern I have about living wills is the impact of commercialisation if they become even 
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partly the domain of the legal profession.  Some members in this house, and I am one, will remember 
advertisements on the radio by law firms several years ago - they may still exist - asking people to phone a free-
call number so that a will could be sent out to them for about $10.  I respect what this discussion is about.  I 
respect that people might want a living will and I respect that family members or close friends of an individual 
might want a living will for that person.  As I have indicated before, I might want a living will.  However, I am 
concerned about the advertising, or the ugly side if we like, of commerce and what it does to the intent of 
someone who is looking for some decency for themselves or their loved ones through the years.  

I support the bill.  I believe that it is something that the community should embrace and I congratulate the 
Attorney General for introducing it.  

MR J.A. McGINTY (Fremantle - Attorney General) [12.15 pm]:  This bill embodies what I think are three 
very important principles; namely, freedom of choice, respect for the individual and the right to self-
determination.  Those three principles underpin this legislation.  In medical decision making, the government has 
sought to reflect the common law for people who lose the mental capacity to make those decisions themselves.  
They are the three principles embodied in common law as it stands in Western Australia.  At common law, a 
competent person can refuse consent to treatment even if the treatment offered might be life sustaining.  There is 
no requirement that the decision made by the person must be reasonable or in accordance with good medical 
practice.  A very commonplace example of which all members in this house will be aware is blood transfusions 
and the beliefs of members of the Jehovah’s Witness faith.  Many people, including me, would consider that a 
decision to deny a blood transfusion that might save the life of a child or even an adult who is a member of the 
Jehovah’s Witness faith is completely unreasonable.  In fact I do find it unreasonable; nonetheless, individual 
adults have the right to make that choice.  However, when a child is involved, in the public interest, the Attorney 
General of the state - this arises from time to time - has the power, which is exercised, to seek an order of the 
court to require that a child be given a blood transfusion notwithstanding the views of the parents or even those 
of the child.  I have done that on occasions.  Nonetheless, once a person becomes an adult, it is up to the person 
to make that decision.  No matter how unreasonable the choice might be to deny the blood transfusion and how 
out of line it is with good medical practice, we as individuals each have the right to make that decision.  Those 
wishes must be respected and acted on by the health professional irrespective of his or her religious or ethical 
beliefs.  If medical treatment is given without consent, a civil action in trespass and a criminal action of assault 
may be brought against that health professional.  That is the law as it stands in Western Australia today.  
Likewise, at common law, a competent person may, in writing or orally, give a direction in advance about the 
type of treatment he or she does not want in specified circumstances in the event of future incapacity.  Provided 
that the person is free from undue influence and understands the nature and consequences of the treatment 
referred to in the directive, the wishes expressed in the directive must be respected.  That is the existing common 
law for people who have the mental capacity to make those decisions and that is exactly what is embodied in this 
legislation.  It covers circumstances surrounding someone who is mentally competent but who then moves, 
generally speaking, into the final stage of life and is no longer able to direct the nature of the medical care.  We 
have given those people the capacity to have an advance health directive.  We are giving them the capacity to 
appoint an alternative decision maker to make those decisions on their behalf.  However, those fundamental 
principles of choice, respect for the individual and self-determination remain the cornerstones of this legislation.   

I congratulate members for the nature of the debate that has taken place in this Parliament over the past three 
days.  It has been thoroughly worth listening to.  It has been very interesting to hear the issues raised and the 
different life experiences and backgrounds that people have brought to this debate.  Many members on both sides 
have spoken passionately and emotionally about the loss of a loved one or someone near and dear to them, the 
circumstances that surrounded that loss and the way in which this legislation might impact upon that decision 
making and the process they have just been through.  I appreciate that all members from both sides of this house 
who have spoken in this debate have turned their minds to the wishes of their electorates and to their own views 
and values and brought those to bear on the debate.  I have certainly enjoyed listening to every element of it.   

Assuming that this bill is given a second reading, next week we will engage in dialogue outside this chamber, 
picking up on the points that have been raised in the debate to see whether we cannot further finetune and 
improve this bill and deal with a number of concerns that people have raised.  One example of that - it was raised 
during this debate - is the notion of the person responsible.  Who will the medical profession consult to receive 
directions on the nature of the health care to be provided?  The bill currently has a provision that says the first 
person to offer that direction is the de facto partner of the patient.  Some people have asked why the wife or 
husband should not be that person.  The practical answer is that if we have somebody who has been married, 
never bothered to divorce and been separated for decades, we would not go to the wife or the husband because 
that person would be estranged from the patient, particularly if the patient is currently living with somebody else 
in a marriage-like relationship.  In those circumstances, one would go to the nearest and dearest, as this bill says.  
Nonetheless, it is something that we should look at to make sure that it is clearly carried forward.  I am interested 
to see whether we can define that area better. 
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Further down in proposed part 9C, with respect to persons responsible for patients, is the insertion after “the 
spouse of the patient” of - 

a person who regularly provides, or arranges for the provision of, domestic services and support to the 
patient, but is not renumerated for doing so; 

What is sought to be achieved there is a nearest and dearest personal companion who is looking after someone 
who is frail and who is that person’s constant companion but not a spouse or a de facto spouse.  The wording is 
far from perfect.  I do not think the wording should remain in the bill.  We picked that up out of the existing 
provisions of the Guardianship and Administration Act.  Section 119, under the heading “Medical and Dental 
Treatment”, lists the persons in order who can consent to medical or dental treatment on behalf of a person who 
is subject to this particular act.  The first person is the guardian.  The second person is the spouse or de facto 
partner of the person needing the treatment.  The third person is a person who on a regular basis provides or 
arranges for domestic services and support for the person needing the treatment but does not receive 
remuneration for so doing.  In other words, we have taken this provision straight out of the existing Guardianship 
and Administration Act.   
Dr K.D. Hames:  I would like to say something on that.  Just imagine it might be your parents and someone who 
regularly provides that service.  There will be cases in which someone who provides that service will be held in 
higher regard than a person’s own family.  Imagine it is you and your parents and you have someone who comes 
in and provides that sort of service for them.  You would still want to have a say in the management of your own 
parents. 

Mr J.A. McGINTY:  Absolutely.  My relationship with my parents is such that it would be inappropriate to 
transpose someone between me and them.  That is the simple answer to the member’s question. 
Dr K.D. Hames:  In most cases it is, not all. 
Mr J.A. McGINTY:  I agree with that.  We should look at an amendment in that area.  When drafting this bill 
we simply picked up the Guardianship and Administration Act provisions relating to the notion of responsible 
person and transported them in. 

Dr K.D. Hames:  Maybe we should amend that act while we’re at it. 

Mr J.A. McGINTY:  I think we should.  The whole intention is that we go to the nearest and dearest in order.  
That is what should happen.  I do not think the current drafting does that.  That is an area for which I am more 
than happy to look at an amendment in light of the issues that were raised.  Frankly, I was unaware that section 
119 of the Guardianship and Administration Act contained that provision.  I knew it had an order of priority but I 
did not realise it had put in for possible interpretation an unpaid cleaner ahead of immediate family.  That is not 
the intention.  That is not the way it works in practice but we should make sure that the legislation reflects the 
reality.  That is the explanation of where the provision came from.   

As we all know, the Guardianship and Administration Act looks after people who are mentally incapable of 
making decisions for themselves.  Generally speaking, this involves elderly people suffering from some form of 
dementia for whom a guardian is appointed to make those decisions or provide some form of consent when that 
is sought.  If the guardian is not available, we work down through a next-of-kin arrangement.  That is an area in 
which we can better improve this legislation.  It is something that we will look at doing, at least in respect of the 
spouse and the de facto partner, and also the positioning of the carer and certainly a better definition of the carer.  
If the nearest and dearest person in someone’s life is a dear old friend who is not living in a de facto relationship 
but in a caring relationship and looking after someone in his or her final years, that friend is the most appropriate 
person ahead of people who might be estranged sons and daughters who have not seen their parents for decades.  
The notion is the nearest and dearest, which must be embodied in this legislation.  We will seek to have some 
discussions with the member for Dawesville and other members next week to work through the best possible 
formulation of that concept. 

Dr K.D. Hames:  I missed the first 20 minutes of your speech because you told me you were not doing this until 
after question time.   

Mr J.A. McGINTY:  I thought that would be the case.   

Dr K.D. Hames:  I do not know if you have addressed that issue of a younger person wishing to commit suicide. 

Mr J.A. McGINTY:  No, I have not yet.  All I have mentioned so far are the three principles upon which, to my 
mind, this legislation is based, which are choice, respect for the individual and self-determination.  I explained 
the common law and how this bill does nothing more than reflect that which is currently available as the 
common law in respect of competent people; that is, people who are mentally competent to make a decision.  We 
are now extending to them the right to make those decisions while they are competent before they become 
mentally incompetent to make those decisions.  The first issue that I dealt with after that was the notion of 
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responsible person.  I will very briefly repeat the example that I gave of the Jehovah’s Witness refusing blood 
transfusions.  It is a very good example of those who say that we should not be able to make decisions which are 
not based on grounds that we might generally regard as the most reasonable.  I think that is an unreasonable 
decision.  Nonetheless, at the moment a Jehovah’s Witness has the right under the law to say, “I do not want a 
blood transfusion; therefore, I will die as a consequence.”  The law currently respects that.  That is the argument 
against importing some sort of reasonableness notion as a qualification on what medical treatment can be 
dictated in these circumstances.   

The next matter that I want to touch on is the notion of what checks there are on the living will.  This is what 
most of the debate has focused on.  Any living will is invalid in three circumstances.  This is set out in proposed 
section 110R on page 15 of the bill, headed “Requirements in relation to treatment decision in advance health 
directive”.  Proposed subsection (2) states - 

A treatment decision in an advance health directive is invalid if, at the time the directive is made, its 
maker does not understand -  

(a) the nature of the treatment decision; or 

(b) the consequences of making the treatment decision. 

That acts as a very serious qualification on the operation of an advance health directive.  Many of the 
circumstances that have been debated here relate to the nature of the treatment decision or the consequences of 
making it.  I can readily foresee a change in medical technology, for instance.  Therefore, there must be an 
understanding of the nature of the treatment decision and the consequences of making the decision.  In many 
hypothetical examples given by members in this debate, it has been argued that in a particular circumstance the 
person may not understand the implications of the decision, particularly when it comes to the resuscitation of 
people.  I am beginning now to address the suicide issue to which the member for Dawesville referred. 

Dr K.D. Hames:  Yes, except that I do not see how that applies.  You probably need to go through those 
examples. 

Mr J.A. McGINTY:  Let me develop that argument a little further.  The second issue is over the page on page 
16 of the bill, in proposed section 110S(3), which states - 

A treatment decision in an advance health directive is taken to have been revoked if circumstances exist 
or have arisen that - 

(a) the maker of the directive did not anticipate at the time of making the directive; and 

(b) would have caused the maker to change his or her mind about the treatment decision. 

In those circumstances the living will would not exist and would have been revoked.  If I had a permanent 
condition - for example, if I contracted pneumonia - which left me in the circumstances described by the member 
for Dawesville in his speech, in that I was mentally incapacitated, permanently dependent upon others and 
unable in many respects to have as fulfilling a life as I currently have, I might well say in the advance health care 
directive that I do not want to be given antibiotics in order to be artificially kept alive.  If I walked out of here, 
fell over and hit my head and there was no resuscitation, that would not be a circumstance that would have been 
envisaged when the advance health care directive was made, even if it were capable of bearing that particular 
meaning on its construction.  Therefore, we want to ensure that the bill covers advances in medical technology 
and circumstances that could not have reasonably been intended to be covered by the advance health care 
directive at the time it was made.  That is, therefore, the second qualification. 

Dr K.D. Hames:  Yes, except that I could go through and list circumstances one after another, depending on the 
wording of the document, which would either leave open the question of what should be done or make it 
extremely difficult for a doctor to decide in which direction he should go. 

Mr J.A. McGINTY:  Sure.  The third limitation, if we like, on an advance health care directive - this goes to 
what the member for Hillarys said about the mental state of the person at the time the person made the advance 
health care directive - is the capacity given to the State Administrative Tribunal in proposed section 110X, which 
states - 

(1) The State Administrative Tribunal may declare that the maker of an advance health directive is 
unable to make reasonable judgments in respect of the treatment to which a treatment decision 
in the directive applies. 

I will address the role of the State Administrative Tribunal in a minute.  Essentially the State Administrative 
Tribunal does not substitute its own decision for what should happen in the circumstances.  For instance, the 
living will would not be enforced for somebody who was suffering from the mental illness of depression, or 
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somebody who did not necessarily have a diagnosed mental health condition but whose ability to make 
reasonable judgments on treatment was impaired.   

Mr P.D. Omodei:  Who makes that decision? 

Mr J.A. McGINTY:  The State Administrative Tribunal. 

Mr P.D. Omodei:  But who refers the matter to the State Administrative Tribunal? 

Mr J.A. McGINTY:  It could be anyone who has an interest in the matter.  It might be a family member, a 
medical practitioner - anyone who has an interest in the matter and how to deal with it, and that decision could 
be made by the State Administrative Tribunal.  The State Administrative Tribunal has taken its guardianship and 
administration jurisdiction from the Supreme Court.  Generally speaking it deals not so much with medical care 
but with estates and decision-making for elderly people who have lost the capacity to make those judgments and 
decisions for themselves.  That is a large part of the jurisdiction of the State Administrative Tribunal.  Therefore, 
this proposed section is a logical add-on, and the State Administrative Tribunal is the most appropriate body to 
deal with these matters. 

These are the attempts that have been made to have the legislation cover the number of examples that have arisen 
during this debate about the unintended consequences that might occur from a living will.  In much of the debate 
many members focused on the question of people who might intend to commit suicide, who might sign a health 
care directive saying that they do not wish to be resuscitated in any circumstances and who then take an overdose 
of tablets with the living will in their hand.  I believe that is highly speculative.  I cannot imagine it ever 
happening; nonetheless, the legislation should deal with that situation in any event. 

Dr K.D. Hames:  I foresee it as a real, serious and frequent danger. 

Mr J.A. McGINTY:  In that case we must come up in the course of next week with an amendment to deal with 
that issue to ensure that it does not present itself, because that is not the intention of this legislation; neither is it 
the sort of thing that should be done. 

Dr K.D. Hames:  Is suicide a legal act? 

Mr J.A. McGINTY:  Suicide is not unlawful. 

Dr K.D. Hames:  Were that to be the case, you could say “except when a patient is in that position as a result of 
a lawful act”. 

Mr J.A. McGINTY:  Yes. 

Dr K.D. Hames:  That would then give you the power to go against that person, but not if it is not unlawful. 

Mr J.A. McGINTY:  What we can do though is find a mechanism to deal with this issue.  One suggestion made 
by the member for Kalgoorlie in his contribution to this debate, with which I agreed, was to have a provision that 
says that when someone is suffering from a temporary affliction - it might be an overdose of drugs - and a full or 
near full recovery is likely, a living will cannot be interpreted such as would mean a doctor could not resuscitate 
that person.  That is putting the suggestion in a broad, general sense, but I agree with the sentiments that 
underpin it, and it is the sort of amendment that we must consider.  I am sure it can be worded far more 
eloquently than I have just suggested. 

Dr K.D. Hames:  That sounds good.  Of course, a person who tries to commit suicide need not be depressed.  
People with cancer might know that they will die in two to three years and they do not want to wait that long. 

Mr J.A. McGINTY:  Yes. 

Dr K.D. Hames:  So if they decide to kill themselves, it would put a huge burden on the family, if they 
deteriorated sufficiently.  Their families might not want to do that.  The people might want to commit suicide, 
and in doing that, we would have to stand back - 

Mr J.A. McGINTY:  From a public policy perspective we should not pass a law that could inadvertently assist 
people to commit suicide.  That is not the policy of this bill; therefore, we must ensure that that is the case.  That 
would then extend into other circumstances, some of which were related during this debate.  For instance, a 
living will might say, “Do not resuscitate me.”  With the best of intentions there might be a life-threatening 
accident and there might well be the prospect that a person will become an invalid for the rest of his life.  
However, I do not think it is intended in those circumstances that this provision would operate to prevent a 
medical practitioner from using his or her skill and ability to save the life of that person.  This provision is not 
intended to cover that circumstance. 

Dr K.D. Hames:  What about committing suicide in another way?  You can do it quickly or you can do it 
slowly.  You can refuse to take food or drink.  I am not sure what provision should apply.  Suppose you said, 
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“I’m going to stop eating and drinking and you are not allowed to give me any food or fluid.”  Is that 
circumstance covered? 

Mr J.A. McGINTY:  Let us look at the current law in that regard.  A health professional has no authority to 
administer treatment to a competent person who has attempted suicide when that person is able to refuse 
treatment at the time that it is offered.  Therefore, in the member for Dawesville’s example, assuming the person 
is mentally capable of making decisions, neither a doctor nor anyone else can, for example, intervene and force-
feed the person or administer medical treatment to the person against the person’s will.  The law is crystal clear 
at the moment.   

Mr G.M. Castrilli:  There are people who go from one mental state to another.   

Mr J.A. McGINTY:  Currently, criminal law provides that the only way to deal with that is when they are not 
lucid and not capable of making those decisions, it becomes an emergency power - doctors do it all the time in 
emergency departments.  Consent is required at all times for medical treatment with one exception; that is, the 
emergency situation in which consent is impossible to be acquired, in which case doctors revive that person.  If a 
person has, for example, taken poisons that could kill him and he is taken to hospital, the hospital cannot pump 
out that person’s stomach or administer medication to neutralise the poisons if that person says, “I don’t wish 
medical treatment.”  That is the clarity of the law at the moment.  With suicide, it is only when someone lapses 
into unconsciousness and is incapable of communicating their wishes that the issue will arise that the doctor will 
have the power to intervene without consent.   
Dr K.D. Hames:  When someone with a severe medical problem decides to starve himself to death, it is not 
reasonable for a doctor to wait until that person become unconscious to start the procedure of putting in drips and 
arranging for fluids.   
Mr J.A. McGINTY:  This goes back to the fundamental principles on which this legislation is based.   
Dr K.D. Hames:  I am supporting the legislation because you have that control.  I am taking the other point of 
view.   

Mr J.A. McGINTY:  It is important that people understand the nature of the law; that is, medical treatment 
cannot be administered without consent except in an emergency situation.   
Dr K.D. Hames:  Unless they are unconscious, and then the drip is put in.   
Mr J.A. McGINTY:  It must be done while they are unconscious, unless they have clearly conveyed beforehand 
that they do not want to be resuscitated or given medical treatment.  If they then lapse into unconsciousness, a 
doctor would be breaking the law if he tried to revive them.   

Mr G.M. Castrilli:  A person who has a serious car accident may indicate that he does not want to be 
resuscitated.  What happens when the medicos take that person from the crash scene to emergency care?  This is 
where complications will arise.   

Mr J.A. McGINTY:  I agree and that is what we will look at next week when we take advantage of the 
adjournment of this debate after the second reading vote has been taken today.  We have a conflict.  A number of 
members have said a person aged 18 years is only a kid and not competent to make these choices.  I disagree.  
The law says that such people aged 18 are mentally competent, and we should respect that.  Some people say 
that people make different quality judgments; that is life.  The member for Bunbury will make a different quality 
judgment to me on issues, and my judgment should not be given any greater value than the member’s because 
our judgments are different.  I accept the right of an individual to make his or her own call, or even an irrational 
call if that is what the individual wants; that is, the Jehovah’s Witness.   

Dr K.D. Hames:  I accept that view provided people have proper advice, are not locked into the decision and the 
decision does not relate to something like suicide.  If they have a severe car accident and they say they do not 
want to be resuscitated, they are making that decision.   

Mr J.A. McGINTY:  That is the kind of issue we should address next week.   

I have some reservations about making it a mandatory requirement to have a medical practitioner sign off on a 
living will.  The policy decision is to have a wide take-up of this and the more onerous the conditions that 
surround it, the less likely it is that people will give effect to their choice and free will.  I do not want to put any 
unreasonable burdens in the way of that.   

Dr K.D. Hames:  I think the member for Maylands talked about a notary.  It must be someone with some 
knowledge.   

Mr R.C. Kucera:  Essentially, you can do most of this by an enduring power of attorney, but that does not relate 
to the doctor.  The shift here is that we are moving to protect the doctors as well as the next of kin.   
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Mr J.A. McGINTY:  It is not a requirement to seek legal advice before drawing up a will.  A lawyer does not 
have to sign off on a will.  I do not want to provide a simple means for people to do stupid things that they do not 
intend.  That is the issue.   

Dr K.D. Hames:  I can imagine three 18-year-olds having a beer together suggesting that they want one of these 
fancy things and end up including things they may not want in it.   

Mr J.A. McGINTY:  Three 18-year-olds can go out and enter into a contract to buy a car. 

Mr M.P. Whitely interjected.   

Mr J.A. McGINTY:  That gives rise to the next issue I want to touch on.  I do not want to make the process so 
complicated that no-one will take it up, but, again, we must build in appropriate safeguards that are reasonable.  
For that reason I am very interested in having a pro forma arrangement such as that raised by the member for 
Maylands.  It would then be a straightforward procedure whereby we would go through the document and tick 
the boxes.  That would describe the circumstances as to where we wish to end up.  I am interested in looking at 
that.  It could be done administratively.   

Dr K.D. Hames:  That would go a long way towards solving the problem.   

Mr J.A. McGINTY:  The second thing, and this has been suggested by the palliative care association, is not to 
have a system under which a person has to register.  A person does not register a will at the moment; he simply 
possesses it.  However, a person may want to register the fact that he has a living will.  If the member for 
Dawesville were to present as a patient to the emergency department, there might, for example, be an Internet 
database that could be looked up by emergency departments.  They would say, “Yes, Dr Kim Hames has a living 
will and we had better find out what it says.”  Some people expressed the view that we should hurry up and get 
living wills in place.   

I very much value the contributions that members have made to this debate.  Without exception, they have been 
worth listening to.  Various points have been raised that we will take advantage of next week - it is not my 
intention that this matter will come on next week but it may do the week after.  I will work through Hansard to 
read the speeches given and discuss the issues with members, particularly the member for Dawesville, the 
shadow Minister for Health - even though it is a free vote - to see whether we can work through the range of 
legitimate concerns that have been raised in this debate.   

Mr M.J. Birney:  What concerns me about the living wills is that someone knocks one up over the kitchen table 
and it is unclear to some degree.  The only way you find out it is unclear is in the emergency room.  Have you 
given any thought to including the capacity to register a living will - not necessarily in the way you were talking 
about - with a body that has some authority to look at it and to say that the intention of the living will is clear; 
therefore, it gets a tick and it takes effect?  The last thing you want is the wife and kids standing in the 
emergency room and the doctor saying, “As I read it, I can’t administer treatment”, and the wife saying, “I don’t 
read it that way.”   

Mr J.A. McGINTY:  Firstly, the notion raised by the member for Maylands of having a pro forma living will 
may go a long way to meeting those circumstances.  Firstly, it can be drafted with full consultation to reflect the 
circumstances that will most commonly arise.  Secondly, it is an advisory service.  Thirdly, it would be a 
reference to medical practitioners to make sure the relevant circumstances are covered.  They are the sorts of 
administrative issues that I would be very keen to look at.  I would be a bit reluctant to put it, as an additional 
burden on the process, in the legislation, but I think it could be available to assist people. 

Mr M.J. Birney:  If you go down the pro forma path, that would probably be the way to do it.  That pro forma 
path is fine.  The difficulty is with ticking a box.  I would not know what most of the medical conditions are.  
People would have to take medical advice before they ticked a box. 

Mr J.A. McGINTY:  Yes.  I am happy to look at that as an issue next week.  I commend the bill to the house.   

Question put and passed. 

Bill read a second time. 
 


